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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

CIVIL PARTNERSHIP (SCOTLAND) BILL 

SUBMISSION FROM MR B and MISS L 

1 Introduction 
 
1.1 We are pleased to respond jointly to the call for views issued by the Committee in 

November 2019.  Our remarks relate to the Committee’s Question 4, except where 
marked “[Qn]”. 

 
1.2 We retired, as cohabitees, from England to Scotland in 2005.  We married in 2011, in 

order to protect our financial position with advancing age.  Had civil partnership (CP) 
been available to us then (or earlier), and provided we were satisfied that CP would 
not have left our interests materially less protected than marriage has, we would have 
opted for CP instead [Q2]. 

 
1.3 With this background we welcome the Supreme Court ruling cited in the call for views, 

and also [Q1] the proposals in the Bill introduced by the Scottish Government (SG).  
However, we believe that there is a strong case for an amendment to the Bill as 
introduced, with a view to permitting couples married in Scotland to “change” their 
status to civil partners without first having to divorce (for which they might not have 
grounds).  We develop that case below. 

 
2 Implementation of the Supreme Court ruling across the UK 
 
2.1 Because of devolution arrangements, the Supreme Court ruling has been implemented 

separately in the nations and jurisdictions of the UK1.  In England, Wales and Northern 
Ireland, opposite sex civil partnership (OSCP) has been implemented through 
amendments to Bills already before Parliament.  We review the various legislative 
threads, focusing on provisions for the conversion/change of a marriage to a CP 
without prior divorce. 

 
2.2 England and Wales.  OSCP was introduced under s. 2 Civil Partnerships, Marriages 

and Deaths (Registration etc.) Act 2019 (CPMDRA)2.  Pursuant to parts of s. 2 
CPMDRA, the Civil Partnership (Opposite-sex Couples) Regulations 2019 (“the 
CPOSCRs”)3 are now in force and the first OSCPs have been registered. 

 
2.3 Further to s. 2 (5) and (6) CPMDRA, the UK Government Equalities Office (GEO) 

consulted in 20194 (“GEO Annex A”) about the future of rights to “convert” between CP 
and marriage.  It is proposed (“the GEO Proposal”), subject to review of the 
consultation responses, that (GEO Annex A para 21) conversion from opposite-sex 
marriage to OSCP will be allowed for a limited period, at the end of which (para 22) all 
conversion rights (including the existing right to convert from same-sex CP to marriage) 
will be extinguished. 

 

                                                           
1 https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8609 (records position at 6 January 2020). 
2 http://www.legislation.gov.uk/ukpga/2019/12/section/2/enacted. 
3 http://www.legislation.gov.uk/uksi/2019/1458/contents/made. 
4 https://www.gov.uk/government/consultations/civil-partnerships-next-steps-and-consultation-on-conversion Annex A. 

https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8609
http://www.legislation.gov.uk/ukpga/2019/12/section/2/enacted
http://www.legislation.gov.uk/uksi/2019/1458/contents/made
https://www.gov.uk/government/consultations/civil-partnerships-next-steps-and-consultation-on-conversion


EHRiC/S5/19/CPS/36 
 

 

Page 2 of 4 

2.4 Northern Ireland.  OSCP was introduced under s. 8 Northern Ireland (Executive 
Formation etc.) Act 2019 (NIEFA)5.  Regulations6 are now in force; the Northern Ireland 
Office (NIO) is currently consulting7 on its “NIO Proposal” about conversion rights, 
which appears to be influenced by both the GEO Proposal and the SG’s contrasting 
position, discussed below. 

2.5 Scotland.  The Bill (as introduced) uses the term “different sex civil partnership”, but 
para 4 of the accompanying Policy Memorandum (PM) states that the SG has selected 
the term “mixed sex civil partnership”.  Accordingly we use the abbreviation “D/MSCP” 
hereinafter.  Para 133 of the PM explains that, whereas England and Wales refer to 
“conversion” between CP and marriage (as does Northern Ireland), the term “change” 
is used in Scotland, in line with s. 10  Marriage and Civil Partnership (Scotland) Act 
2014 (MCPSA)8. 

 
2.6 The PM goes on to discuss change from CP to marriage, concluding at para 143 by 

proposing that parties in a D/MSCP should be entitled (without time limit) to change 
their relationship to marriage.  This proposal differs markedly from CPOSCRs 
Regulation 37 (which may, we understand, prove to be temporary9) and the GEO and 
NIO Proposals.  Because the SG proposes to permit change only from CP to marriage 
(a right already enjoyed by those in a same-sex CP), the word “change” does not 
appear in the Bill (as introduced). 

 
2.7 The PM (paras 141 and 144-149) then considers the case for permitting change from 

marriage to CP, concluding at para 150 that such a right of change should not be 
introduced.  The PM’s conclusion differs markedly from s. 2 (5) (a) CPMDRA, 
s. 8 (5) (a) NIEFA and, in respect of opposite-sex couples, the GEO Proposal and the 
apparently more neutral position of the NIO Proposal.  In section 3, we review the SG’s 
reasoning at paras 144-150 of the PM and offer an alternative analysis. 

 
3 Discussion of the SG’s position on change rights 
 

Changing from CP to marriage (PM paras 134-136, 138-140, 143) 
 
3.1 We agree with the SG that all civil partners should have the right, without time limit, to 

change their relationship to marriage without first dissolving the CP. 
 

Changing from marriage to CP - the SG’s reasoning (PM paras 137, 141, 144-150) 
 
3.2 Para 144 - change availability in other jurisdictions.  We note the point made, but also 

that the position may evolve in other jurisdictions including England, Wales and 
Northern Ireland. 

 
3.3 Para 145 - recognition of relationships overseas.  We agree with the SG that it is 
 
                                                           
5 http://www.legislation.gov.uk/ukpga/2019/22/section/8/enacted. 
6 http://www.legislation.gov.uk/uksi/2019/1514/contents/made. 
7 https://www.gov.uk/government/consultations/a-consultation-on-same-sex-religious-marriage-and-conversion-

entitlements-in-northern-ireland. 
8 http://www.legislation.gov.uk/asp/2014/5/section/10/enacted. 
9 The Joint Committee on Statutory Instruments commented on human rights aspects of CPOSCR Regulation 37 

https://publications.parliament.uk/pa/jt201919/jtselect/jtstatin/13/1302.htm item 1); the UK Government responded as at 

https://hansard.parliament.uk/Commons/2019-10-31/debates/6FAFCC9A-A3BD-4C59-9F61-

956DF2E26E3A/CivilPartnership cols 586-587 and https://hansard.parliament.uk/lords/2019-11-05/debates/3184F27B-

407A-47E3-A4B8-F865CE5FF82A/CivilPartnership(Opposite-SexCouples)Regulations2019 cols 1166-1167. 

http://www.legislation.gov.uk/ukpga/2019/22/section/8/enacted
http://www.legislation.gov.uk/uksi/2019/1514/contents/made
https://www.gov.uk/government/consultations/a-consultation-on-same-sex-religious-marriage-and-conversion-entitlements-in-northern-ireland
https://www.gov.uk/government/consultations/a-consultation-on-same-sex-religious-marriage-and-conversion-entitlements-in-northern-ireland
http://www.legislation.gov.uk/asp/2014/5/section/10/enacted
https://publications.parliament.uk/pa/jt201919/jtselect/jtstatin/13/1302.htm
https://hansard.parliament.uk/Commons/2019-10-31/debates/6FAFCC9A-A3BD-4C59-9F61-956DF2E26E3A/CivilPartnership
https://hansard.parliament.uk/Commons/2019-10-31/debates/6FAFCC9A-A3BD-4C59-9F61-956DF2E26E3A/CivilPartnership
https://hansard.parliament.uk/lords/2019-11-05/debates/3184F27B-407A-47E3-A4B8-F865CE5FF82A/CivilPartnership(Opposite-SexCouples)Regulations2019
https://hansard.parliament.uk/lords/2019-11-05/debates/3184F27B-407A-47E3-A4B8-F865CE5FF82A/CivilPartnership(Opposite-SexCouples)Regulations2019
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“unlikely a couple would wish to change their relationship from a marriage to a civil 
partnership in order to access recognition overseas”, 

 
but not that this justifies denying the right to change from marriage to CP. 

 
3.4 Para 146 - state pension rights.  The forthcoming UK Government guidance (which 

could, perhaps, be made available via registration offices) would be of equal value to 
affected couples throughout the UK, so the SG’s argument does not seem to justify 
standing in the way of informed personal choice.  We argued, in responding to GEO 
Annex A, that: 

• the scope of the guidance should be expanded to cover pension, taxation and 
ISAs; and 

• devolved matters such as wills and powers of attorney should be considered for 
the provision of guidance to couples and possibly legislative development. 

3.5 Paras 147 & 148 - backdating of relationship.  The complication highlighted at para 
148 has been addressed by GEO and NIO, whose consultations invite[d] views on: 

• whether marriages converted to CPs should result in a “backdated” CP; and 

• whether backdating prior to the introduction of CPs should be permitted. 
 

We suggest that the SG should more fully consider the options identified by GEO and 
NIO. 

 
3.6 Para 149 - financial provision on dissolution.  We are unfamiliar with the legal details 

on this point but, as we understand the PM, all couples who have elected to enter a 
formal relationship (either marriage or CP) would be in the same position.  Therefore 
we do not understand why the SG’s observation is thought to inform consideration of 
whether change from marriage to CP should be permitted. 

 
3.7 Paras 141 and 150 - SG conclusion.  In summary, we consider that the SG’s arguments 

against permitting change from marriage to CP are variously tenuous or open to 
workarounds.  More broadly, we sense from paras 142 and 143 that the PM may mask 
an unstated axiom that marriage is superior to CP.  We would dissociate ourselves 
from any such axiom and concur substantively with the approach of the successful 
litigants in the Supreme Court case10. 

 
Changing from marriage to CP - our reasoning 

 
3.8 Rest of UK.  Pending the outcomes of GEO’s and NIO’s consultations, it is at present 

unclear what, if any, rights to “convert” from marriage to CP will in future be available 
elsewhere in the UK.  However it is possible that England, Wales and Northern Ireland 
may all permit conversion of opposite-sex marriages to CP for a limited period, or even 
adopt unlimited conversion similar to the Austrian and New Zealand models discussed 
at para 144 of the PM.  It would seem strange for Scotland to become, potentially, the 
“odd nation out” in the UK. 

 
3.9 Equality of opportunity, dignity and respect.  Paras 22 and 24 of the PM build on a 

theme of the SG’s Programme for Government 2019-20, whose introduction to Chapter 
4 reads: 

 

                                                           
10 http://equalcivilpartnerships.org.uk/2019/12/. 

http://equalcivilpartnerships.org.uk/2019/12/
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“Services that treat people with dignity and respect are at the core of our ambition 
for Scotland … .  Scotland’s National Performance Framework explicitly recognises 
the obligation to respect, protect and fulfil international human rights - doing so is a 
crucial part of making Scotland a fairer and more equal society where everyone is 
valued, protected and respected”. 

 
In our view, the Bill as introduced would create inequality of opportunity among 
would-be civil partners, between those who have not married and those who, for 
whatever reason, have.  This seems to conflict with the SG’s laudable aim of societal 
equality and respect in Scotland. 

 
3.10 Grounds for dissolution.  Para 90 of the PM discusses the existing, and proposed 

future, status of adultery in the context of dissolution of marriages and CPs.  We are 
content with this approach, which gives freedom of choice to couples about their 
approach to adultery.  However, a broader perspective is that couples may wish to 
change their attitude to adultery during their relationship, and it seems unfortunate and 
unnecessary to permit change only from the more sexually open CP to a more sexually 
exclusive marriage - and not vice versa. 

 
3.11 Possible legal challenge.  It is conceivable that a couple in our position might bring 

human rights or equality-based [Q2] legal proceedings against the SG if the Bill were 
passed without provision for change from marriage to CP.  We urge that the Parliament 
amend the Bill and that the SG, if appropriate, introduce secondary legislation to 
mitigate this risk. 

3.12 Going overseas to “convert”.  If D/MSCP is introduced in Scotland without an option to 
change from marriage to CP, couples in our position will have to consider other 
avenues open to them.  GEO (Annex A para 21) states that a Scottish-registered 
marriage could not be converted in England or Wales.  We understand from research 
that New Zealand recognises UK marriages for the purpose of conversion to a NZ civil 
union, but have yet to establish clearly what, if any, legal status such a NZ-registered 
“civil union by conversion” would have back in Scotland.  The Committee may wish to 
take legal advice on these points, and also to consider whether a system which 
incentivised couples to travel the globe in search of a CP/civil union would, in climate 
change and other terms, be morally defensible. 

 
Our conclusion 

 
3.13 We believe that, contrary to para 150 of the PM, there is a strong case that the Bill 

should provide, without time limit, for change from opposite-sex (and possibly any) 
marriage to CP. 

 
4 Outline amendments to the Bill - for the Committee’s consideration 
 
4.1 We would welcome a recommendation, in the Committee’s Stage 1 report, that 

the Bill be amended along the lines proposed as “Amendments 1 and 2” below 
and that regulations pursuant to Amendment 1 be made in due course. 

 
4.2 Amendment 1.  In line with the primary legislation in England, Wales and Northern 

Ireland (paras 2.2 and 2.4), we propose that powers be conferred, through an 
amendment, on Scottish Ministers to make regulations permitting change from 
marriage to CP.  This: 
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• would permit the SG, during scrutiny of the Bill, to monitor secondary legislation 
developments elsewhere in the UK before considering the next steps in Scotland; 
and 

• could, perhaps, be implemented through an amendment to the Bill which inserts 
new sections after s. 11 MCPSA, mirroring the effect of ss. 10 and 11 which 
govern change from CP to marriage. 

We would personally prefer that Scottish Ministers were compelled to make such 
regulations. 

 
4.3 Amendment 2.  Further to para 3.4, we propose a second amendment to the effect that 

wills and powers of attorney referring to someone’s civil partner were interpretable as 
referring to their husband or wife after changing to marriage, and likewise that 
references to husband or wife were interpretable as referring to a civil partner after 
change from marriage to CP.  This might obviate the need to rewrite wills and re-
register powers of attorney.  Perhaps the parties should confirm, as part of the change 
procedure, that they wished their wills and powers of attorney to be interpreted in this 
way.  We are unfamiliar with current legislation in this area. 

 
4.4 Technical observation.  Although s. 2 (1) CPMDRA is limited to England and Wales: 

• It appears that, with effect from 2 December 2019, CPOSCRs Regulation 3 
removes the words “of the same sex” from s. 1 (1) Civil Partnership Act 2004 
(CPA)11;  and 

• CPOSCRs Regulation 5 and Schedule 1 appear, from the same date, to amend 
further parts of the CPA which apply UK-wide, covering ground similar to parts of 
the Bill. 

 
The Committee may wish to take advice about the extent to which s. 1 of the Bill, and 
further parts of it which parallel the CPOSCRs, are necessary [Q3]. 

 
 

                                                           
11 http://www.legislation.gov.uk/ukpga/2004/33/section/1 (edit of online resource pending at the time of writing). 

http://www.legislation.gov.uk/ukpga/2004/33/section/1

